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IN THE

United States Grcuit Court of Appeak
FOR THE NINTH CIRCUIT

UNITED STATES OF AMERICA,
Appellant,

vs.

ISABELLA AMELIA HIBBARD and CALVIN
ELMER HIBBARD, HELEN AMELIA HIB-
BARD and PHEBY CLARICE HIBBARD, by
OSCAR W. WORTHWINE, their guardian ad

litem,

Appellees.

Upon Appeal from the District Court of the United

States, for the District of Idaho,

Southern Division.

BRIEF ON MOTION TO DISMISS

The appellees in this case have filed a written motion to

dismiss.

This was an action by Calvin Hibbard upon a policy of

war risk insurance (Tr. 11-14). There was a judgment

on the verdict of the jury in favor of the plaintiff, Calvin

Hibbard, which judgment was duly entered and filed in

this cause in the District Court of the United States, for

the District of Idaho, Southern Division, on October 6,

1934 (Tr. 19). About October 25, 1934, the said Calvin

Hibbard died (Tr. 236).



8

On December 19, 1934, the defendant filed in the Dis-

trict Court a paper denominated "Suggestion of Death of

Plaintiff and Application for Substitution of Party Plain-

tiff (Tr. 233). On December 26, 1934, the court made

and there was filed an order (Tr. 235), of which the ma-

terial portion is as follows

:

"The Court .... finds that the said plain-

tiff, Calvin Hibbard, died intestate on the 25th day
of October, 1934, and that no administrator of his

estate or other personal representative has been ap-

pointed, and that the following named persons are

the successors in interest, and the only successors in

interest, and the heirs at law, and all the heirs at law,

of the said Calvin Hibbard, now deceased, to-wit,

Isabella Amelia Hibbard, widow of said deceased

plaintiff, and Calvin Elmer Hibbard, aged fifteen

years, Helen Amelia Hibbard, aged thirteen years,

and Pheby Clarice Hibbard, aged six years, children

of said deceased plaintiff, and that they should be

substituted as parties plaintiff herein in the place and
stead of the said plaintiff, Calvin Hibbard, now de-

ceased
;

"IT IS THEREFORE ORDERED that Mrs.
Isabella Amelia Hibbard, widow of said deceased

plaintiff, and Calvin Elmer Hibbard, Helen Amelia
Hibbard, and Pheby Clarice Hibbard, children of

said deceased plaintiff be, and they are hereby substi-

tuted as parties plaintiff herein, in the place and
stead of the said plaintiff Calvin Hibbard, now de-

ceased, and that any further proceedings in this ac-

tion be had in their names as plaintiffs herein."

It will be observed that the above and foregoing order

was entered wholly ex parte. The petition, therefore,

(Tr. 233-235) was not served upon any one whatsoever



and the order entered was wholly ex parte. Thus we

have a situation wherein on December 26, 1934, it was

ordered that three minor children of the age of 15 years,

13 years and 6 years, respectively, were ordered brought

into court in place of the deceased Calvin Hibbard (Tr.

236), this without any notice to them, their guardians, or

any one else concerned in the litigation. On January 5,

1935, an order was entered allowing the appeal (Tr. 44).

On January 5, 1935, a citation was issued and directed to

Calvin Hibbard, the dead man, and his attorneys (Tr.

45), and this citation, together with the petition for ap-

peal, order for appeal, and assignments of errors, was

served on the widow and three minor children (Tr. 240).

On February 14, 1935, and more than forty days after

the time for appeal had expired, an amended citation was

issued, which again was served upon the widow and

minor children on the 16th day of February, 1935 (Tr.

252). On March 6, 1935, a petition was filed asking for

the appointment of a guardian ad litem for said minor

children (Tr. 237-242), and on March 6, 1935, Oscar W.
Worthwine was appointed as guardian ad litem for said

three minor children (Tr. 244), and then finally on

March 12, 1935, and about seventy days after the time

for taking an appeal had expired, the amended citation on

appeal, petition for the appointment of a guardian ad

litem, order appointing guardian ad litem and amended

praecipe for transcript was served upon the attorneys for

the guardian ad litem (Tr. 255).

At no time was any effort made to bring in the admin-
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istrator or executor of the estate of Calvin Hibbard, de-

ceased, and at no time has the administrator of the estate

of Calvin Hibbard, deceased, or any other personal repre-

sentative of said Calvin Hibbard been made a party to

this cause, nor has any order ever been made or served on

any one requiring such administrator or personal repre-

sentative to become a party to this action.

Under this state of facts we most earnestly urge that

this appeal be dismissed for the reason that there is no

personal representative of the deceased Calvin Hibbard

before this court.

I.

THE JUDGMENT BELONGED TO THE ESTATE
OF CALVIN HIBBARD.

The judgment in this case was obtained by Calvin Hib-

bard during his lifetime for payments due to him on a

policy of war risk insurance (Tr. 19-20), and the pro-

ceeds of all of said payments belong to his estate and not

to his heirs. The United States Supreme Court has de-

cided this point squarely when it said

:

"All installments, whether accruing before the

death of the insured or after the death of the benefi-

ciary named in the certificate of insurance, as a re-

sult, became assets of the estate of the insured as of

the instant of his death, to be distributed to the heirs

of the insured in accordance with the intestacy laws

of the state of his residence, such heirs to be deter-

mined as of the date of his death, and not as of the

date of the death of the beneficiary. The state courts,

with almost entire unanimity, have reached the same
conclusion."
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Singleton v. Cheek, 284 U. S. 493, 52 S. Ct. 257,

76 L. Ed. 419.

In a more recent case the Supreme Court said

:

"In Singleton v. Cheek, 284 U. S. 493, 76 L. Ed.

419, 52 S. Ct. 257, 81 A. L. R. 923, where the cir-

cumstances were similar to those presented here,

nothing was paid under the policy until after the

death of the wife, the designated beneficiary. We
considered the appHcable provisions of Sec. 303,

World War Veterans' Act of (June 7) 1924 as

amended March 4, 1925, chap. 553, 43 Stat, at L.

1302, 1310 (U. S. C. title 38, Sec. 514), declared

them retroactive to October 6, 1917, and held that

installments which accrued before the death of the

insured, and the commuted value of those accruing

subsequent to the beneficiary's death belonged to the

insured's estate for distribution as of the moment of

his death. Benefits accrued in favor of but not re-

ceived by the widow during her life had been paid to

her administrator."

McCullough V. Smith, 79 L. Ed. 176.

Since this was a personal judgment and belongs to the

estate of Calvin Hibbard and is subject to the laws of the

State of Idaho relative to distribution, how can the heirs

at law as determined ex parte by a federal court be the

proper parties? This estate is subject to the claims of

creditors. Pagel v. Pagel, 291 U. S. 473; 78 L. Ed. 921.

The creditors are entitled to representation in this case.

II.

THE FEDERAL COURT WAS WITHOUT JUR-

ISDICTION TO DETERMINE HEIRSHIP.

The appellees were brought into this action not only

without any notice to them nor any notice to any one else,
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but the trial court determined in an ex parte proceeding

that they constituted the heirs of Calvin Hubbard, de-

ceased. No notice was given as required by the laws of

the State of Idaho for the determination of heirship, but

the court proceeded in a matter over which the federal

courts have absolutely no jurisdiction.

The First Circuit Court held that in an action where

the very purpose was to determine heirship that the fed-

eral court had no jurisdiction.

"It is certain that no federal court has original

jurisdiction of the administration of the estates of

deceased persons such as would be necessary for the

purpose of making such declarations of heirship."

Santiago v. Roses, 242 Fed. 209.

The decision of the First Circuit is merely a declara-

tion of the law as determined by the Supreme Court of

the United States.

See Byers v. McAuley, 149 U. S. 608, 13 Sup.

Ct. 906, Z7 L. Ed. 867.

Yonley v. Lavender, 21 Wall. 276, 22 L. Ed. 536
Sutton V. English, 246 U. S. 199, 62 L. Ed. 664,

38 Sup. Ct. 254.

Thus we see that the ex parte order of the trial court

was null and void.

In Idaho by paragraph 21 of Article V of the Consti-

tution, it is provided:

"The probate courts shall be courts of record, and
shall have original jurisdiction in all matters of pro-
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bate, settlement of estates of deceased persons, and
appointment of guardians."

The statutes of the State of Idaho provide an elaborate

machinery for the determination of heirship. See Sec-

tions 15-1701, 15-1707, Idaho Code Annotated, 1932 Of-

ficial Edition. The law of Idaho likewise requires the

publication of notice when a will is probated and the giv-

ing of notice when an administrator is appointed, and

provides for the presentation of claims against an estate,

payment of inheritance taxes, payment of creditors, pay-

ment of state and county taxes, all of which procedure

was absolutely disregarded by the trial court in this case

when he determined the question of heirship. See title

15, the same being Sections 15-101 to 15-1708, Idaho

Code Annotated, 1932 Official Edition.

Since the trial court was without jurisdiction in all of

these matters, all of the proceedings had in this case sub-

sequent to the death of Calvin Hibbard relating to bring-

ing in of additional parties have been null and void.

III.

THE ADMINISTRATOR OR EXECUTOR IS

THE ONLY PERSON AGAINST WHOM THIS
APPEAL COULD HAVE BEEN PROSECUTED.

The law is so well settled that in personal actions as

distinguished from real estate actions the only person

against whom an appeal can be prosecuted is the personal

representative, meaning thereby the administrator or
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executor of the estate of the deceased, that it is hardly

necessary to cite authorities.

More than 110 years ago the Supreme Court of the

United States pointed out very definitely the distinction

between appeals involving personal actions, such as this

is, and appeals involving real estate actions, and specific-

ally held that the plaintiff in order to compel the repre-

sentatives of the defendant in error to join in error may

sue out a scire facias ad audiendum errores, either gen-

erally, or naming them. Green v. Watkins, 6 Wheaton

260, 5 L. Ed. 256.

This case has been followed in numerous cases which

have held that in all personal actions where the death of

the party occurs after judgment that the personal repre-

sentative, that is, the administrator or executor of the

estate of the deceased, must be made a party to the ap-

peal.

Where a personal judgment was obtained and on ap-

peal prosecuted by the heirs at law, the court said

:

"While in real actions an heir at law who may
show that he is injured by an erroneous judgment
against his ancestor may prosecute a writ of error,

in case of the death of the ancestor, to reverse such

judgment in a personal action a writ of error can, in

such event, only be brought by the personal repre-

sentatives of the deceased."

Smith V. Stilwell, 80 Pac. ZZZ (1st case, Ariz.)

Schouler's Executors and Administrators, para-

graph 239.

In re Tamer's Estate, 179 Pac. 643.
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Zahn V. Obert, 159 Pac. 298 (Okla.)

Judson V. Love, 35 Cal. 463.

In Sanchez v. Roach, 5 Cal. 248, where a party to a

judgment died and an appeal was taken in his name, the

court said:

''There was then no authority for prosecuting the

cause in the name of the deceased ; but all proceed-

ings ought to have been stayed until, by suggestion,

his executor or administrator was made a party. Let
the appeal be dismissed."

IV.

THE APPELLANT DID NOT FOLLOW THE
PROCEDURE OUTLINED BY THE ACT OF
CONGRESS.

Congress has provided as follows

:

"When either of the parties, whether plaintiff or

petitioner or defendant, in any suit in any court of

the United States, dies before final judgment, the

executor or administrator of such deceased party

may, in case the cause of action survives by law,

prosecute or defend any such suit to final judgment."

R. S. 955, Title 28 U. S. C. A. paragraph 778.

The above statute then continues to outline the proce-

dure and outlines what is to happen if the executor or ad-

ministrator by scire facias fails to appear. We are not

here concerned with whether or not this statute applies to

the facts that we have in this case, but are merely point-

ing out that instead of the appellant making any effort to
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bring in the personal representative of Calvin Hibbard

that it attempted without notice to bring in persons al-

leged to be the heirs of Calvin Hibbard.

V.

THE APPELLANT DID NOT ATTEMPT TO
FOLLOW RULE 19 OF THE RULES OF THIS
COURT.

Rule 19 of this court provides for what is to happen

when an appeal is pending in this court on the death of

one of the parties. This rule provides generally that if

either party shall die, the proper representatives in the

personalty or realty of the deceased party, according to

the nature of the case, may voluntarily come in and be

admitted as parties to the suit, and it then provides that if

such representatives shall not voluntarily become parties

the other party may suggest death on the record and on

motion obtain an order that unless such representatives

shall become parties within 60 days the party moving for

such order, if appellee, shall be entitled to have the appeal

dismissed, and it further provides that a copy of every

such order shall be personally served on said representa-

tives at least 30 days before the expiration of such 60

days, and then provides that such persons shall appear

within 10 days after the expiration of the 60 days. Ob-

viously no such procedure was followed in this case, and

further the rule of this court recognizes the distinction

between personal representatives in a personal action and

the heirs in a case involving real property. Subdivision 3
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of Rule 19 of this court applies to the situation where the'

decedent doesn't have a representative in the district

where the judgment was entered, and provides for the fil-

ing of the record in this court, the suggestion of the death,

and the obtaining of an order that unless such representa-

tive shall make himself a party within 90 days, the record

shall be open.

Obviously none of the steps outlined by this rule were

followed or attempted to be followed in this case.

It is apparent that no proper steps were ever taken in

this case to bring in the proper party ; that no service of

any of the papers has been had on any proper party, and

that the appeal herein must be dismissed.

HAWLEY & WORTHWINE,
JESS HAWLEY,
OSCAR W. WORTHWINE,

Attorneys for Isabella Amelia
Hibbard.

OSCAR W. WORTHWINE,
Residence: Boise, Idaho,

Guardian ad litem of Calvin El-
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